F. DUANE BLAKE ET AL.
V.
BUREAU - LAND IVANAGEMENT

| BLA 96- 155 Deci ded August 6, 1998

Appeal of an order issued by Administrative Law Judge Janes H
Hef f ernan di smissing grazing appeal s for lack of jurisdiction. AZ 010-
95-01 through AZ-010-95-13.

Afirned.

1.

Administrative Practi ce--Admnistrative Procedure:
Admini strative Review-Appeal s: Juri sdiction--Board

of Land Appeal s--Del egati on of Authority--Endanger ed
Soeci es Act of 1973: General | y-- Endangered Speci es

Act of 1973: Section 7: (onsultation--H sh and
Wldife Service--Gfice of Hearings and Appeal s--RlIl es
of Practice: Appeals: Jurisdiction

The i ssuance of a biol ogical opinion does not deprive
an Administrative Law Judge or this Board of
jurisdiction over a grazing appeal under 43 US C

§ 315h (1994) with respect to issues not wthin the
scope of the biological opinion. Therefore, this Board
has the jurisdiction to determne whether di smssal of
the appeal for lack of jurisdiction was correct,
because whet her (HA has juri sdiction under the Tayl or
Gazing Act is not wthin the scope of a biol ogical

opi ni on.

Administrative Practi ce--Admnistrative Procedure:
Admini strative Review-Appeal s: Jurisdiction--Board

of Land Appeal s--Del egati on of Authority--Endanger ed
Soeci es Act of 1973: General | y-- Endangered Speci es

Act of 1973: Section 7: (onsultation--H sh and
Wldife Service--Gfice of Hearings and Appeal s--RlIl es
of Practice: Appeals: Jurisdiction

The O fice of Hearings and Appeal s does not have the
authority to review a bi ol ogi cal opi nion issued by
the Fsh and Wl dlife Service under section 7 of the
Endangered Species Act, 16 US C § 1536 (1994), or
BLMs inpl enentation of the nandatory terns and
conditions of an incidental take statenent attached to
that opi ni on.
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3. Admnistrative Practice--Admnistrative Procedure:
Admini strative Review-Appeal s: Juri sdiction--Board
of Land Appeal s--Jfice of Hearings and Appeal s--
Rul es of Practice: Appeal s: Jurisdiction

Except for a few specific circunstances, the Board

of Land Appeals wll not entertain an appeal when no
effective relief can be afforded an appel lant. A well-
recogni zed exception to this rule is that the Board
wll not dismss an appeal when an issue raised by the
appeal is capable of repetition, yet evading revi ew

4, Federal Land Policy and Managenent Act of 1976. G azi ng
Leases and Permts--Gazing and G azi ng Lands-- G azi ng
Permts and Li censes: Gancel | ation or Reduction

Wien BLMis formul ating the Federal action it

contenpl ates taking i n accordance wth the Tayl or
Gazing Act, and the Federal action requires a

bi ol ogi cal eval uation pursuant to the ESA BLM nust
seek input fromaffected permttees and | essees and the
interested public. Followng receipt of this input, a
proposed deci sion setting out Federal action which

woul d necessitate a change in the terns and conditions
of a Taylor Gazing Act permt or |ease nust be served
on the affected permttees and | essees, who shoul d

be given an opportunity to protest. If a protest is
filed, the authorized of ficer nust reconsider the
proposed decision in light of the protestant’s
statenent of reasons for protest and other infornation
pertinent to the case. A the concl usion of the review
of the protest, the authorized of ficer nust serve the
final decision on the protestant and the interested
public, and BLMnust afford an opportunity for an
appeal, as provided in 43 CF. R § 4160. 3(c).

APPEARANCES.  Karen Budd- Fal en, Esq., and Daniel B Fank, Esq.,
Cheyenne, Woning, for Appellants; Rchard R Geenfield, Esqg., dfice

of the Held Solicitor, US Departnent of the Interior, Phoenix, Arizona,
for the Bureau of Land Managenent; Deborah S Reanes, Esq., San Franci sco,
Galifornia, and Joseph J. Brecher, Esq., Gakland, Galifornia, for
Applicant-Interveners. U

1/ O Feb. 15, 1996, the Desert Protective Qouncil, Desert Tortoi se
Preserve Gmittee, Natural Resources Defense Gouncil, and S erra dub
filed an unopposed notion to intervene in this case, indicating, anong
other things, that they intended to followthe briefing schedul e al ready
established. However, the briefing in this appeal has | ong been concl uded
and no brief has been filed on their behal f, nor have they ot herw se
participated in this appeal. V& therefore deny their notion to intervene.
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(PN ON BY ADM N STRATI VE JUDGE MULLEN

F. Duane Bl ake et al. (Appellants) 2/ have appeal ed Administrative
Law Judge Janes H Heffernan's Novenber 30, 1995, order granting a
Bureau of Land Managenent (BLMor Bureau) notion to dismss the Appel | ants'
appeal s of 13 grazing decisions for lack of jurisdiction. The appeal ed
deci sions had been issued on August 11, 1995, by the Area Manager, Shivwts
Resource Area, Arizona Srip Dstrict, BLM

I n a nenorandumdat ed Septenber 8, 1994, the Hsh and Widlife
Service (FV6 or Service) asked BLMto reinitiate consul tati on concerni ng
cattle grazing in desert tortoise habitat wthin the Shivwts Resource
Area, in accordance wth section 7 of the Endangered Species Act (EA),

16 US C 8§ 1536 (1994), and 50 CF. R § 402.16. The Service consi dered
renewed consul tation necessary because BLM deci si ons i npl enenting the
February 21, 1992, biol ogi cal opinion issued after the original

consul tation had been stayed on appeal , thereby preventi ng BLMfrom

i npl enenti ng and appl yi ng the nandatory terns and conditions for reducing
incidental take of desert tortoises set out in the 1992 opinion. The P/
request specifically noted the requirenent in the 1992 opinion that cattle
were to be renmoved fromcategory 1 and 2 desert tortoi se habitat between
March 15 and June 1. The Service al so suggested that the stay had | eft the
desert tortoise vulnerable to cattle grazing during the 1992, 1993, and
1994 spring grazing seasons and had exposed the Appel lants to civil and
crimnal liability for unpermtted take of a threatened species. 3/

O May 1, 1995, BLMrenewed section 7 consultation by submtting a
B ol ogical BEval uation of livestock grazing on the Arizona Srip Ostrict
desert tortoise habitat. Inits submttal, BLMasked the Service to
eval uat e a proposed managenent action which included limting the season of
livestock grazing use of the lands identified as category 1 and 2 desert

2/ The Appel lants include: F. Duane B ake (H ghway Al otnent, AZ-010-
95-01); JHE. Devel opnent (Mornon VeIl Al otnent, AZ-010-95-02); C Judd
Burgess (Mornon Vel Allotnent, AZ-010-95-03); DeMar Limted (Mrnon Vel |
Alotnent, AZ-010-95-04); B ack Rock Gattle Conpany (CGedar Vésh Al ot nent,
AZ-010-95-05, and Beaver Dam 3 ope A lotnent, AZ-010-95-06); Gant Hafen
(Beaver Dam d ope Al otnent AZ-010-95-07); Marion Gaf (Beaver Dam S ope
Alotnent, AZ-010-95-08); Shelby Fei (Beaver Damd ope Al otnent, AZ-010-
95-09); Landon Frei (Beaver Damd ope A lotnent, AZ-010-95-10); J. daude
Frei and Sons (Beaver Damd ope Al otnent, AZ-010-95-11); and Bruce and Pam
Jensen (Mesquite Gommunity A lotnent, AZ010-95-12, and Littlefield

Gonmuni ty Al otnent, AZ-010-95-13).

3/ Thisis not the first tine that a threat of crimnal sanctions has been
nentioned. In Lundgren v. Bureau of Land Managenent, 126 | BLA 238, 241
(1993), counsel for BLMintinated that both the admnistrative | aw j udge
and nenbers of this Board were subjecting thensel ves to crimnal sanctions
by inposing a stay.
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tortoi se habitat to a period comencing no earlier than Gctober 16 and
running no later than March 15. The proposed nanagenent action al so

i ncluded al | ow ng tenporary nonrenewabl e extensions of the grazing season
when nore than 280 pounds of dry weight annual s per acre were or were
likely to be available, and restricting utilization on key forage speci es
to 45 percent. See BLMAnswer, Ex. L at ii.

1 June 23, 1995, /B issued its "B ological pinion for the
Reinitiation of Gonsultation on Proposed Livestock Gazing in Desert
Tortoi se Habitat on the Arizona Srip Dstrict" (BLMAnswer, Ex. K),
concluding that if the action proposed by BLMwere to be taken, the
proposed action was not |ikely to jeopardi ze the continued exi stence of the
desert tortoise and was not likely to destroy or adversely nodify critical
desert tortoise habitat. As part of the incidental take statenent included
inthe Bologica (pinion, R/ identified nandatory reasonabl e and prudent
neasures it deened to be necessary and appropriate to nminimze the
incidental take authorized by the i nion and the nondi scretionary terns
and condi tions necessary to inpl enent each of the nandatory neasures.
Mandat ory reasonabl e and prudent neasure nunier two directed BLMto
mni mze contact and forage overlap between cattle and desert tortoi ses.
(Bologica pinion at 36.) The conditions required to inpl enent nandat ory
neasur e nunber two i ncl uded:

a. For the period of March 15 to Crctober 15, the Bureau
shall renove all |ivestock fromany category 1 or 2 habitats
i n whi ch spring annual plant production does not reach, or is
predi cted through weat her nodeling, not to reach 280 pounds
per acre dry weight. Qe or nore epheneral extensions in
30-day increnents may be aut hori zed when nore than 280 pounds
per acre of dry weight forage are produced. This termand
condition shall also apply to category 3 desert tortoi se habitat
in the Beaver Dam 3 ope al | ot nent, the (ottonwood Vdsh Pasture of
the Gottonwood al l otnent, category 3 habitat on the Mrgin S ope
of the Littlefield Cormunity and Mesquite all otnents, and
category 3 habitat in Gand Vésh of the Mid and Gane al | ot nent .

b. The Bureau shall stock livestock at densities that wll
not risk decreasing the dry weight of spring annual s, as a result
of forage consunption by cattle, bel ow approxi nately 54 pounds
per acre in category 1 and 2 habitats fromMrch 15 to June 1.

* * * * * * *

d. Livestock utilization shall not exceed 45 percent of key
forage species in desert tortoise habitat. Livestock shall be
renoved when utilization reaches 45 percent. Wilization shall
not be averaged over tine or between pastures or between speci es.

(B ological pinion at 39.)
Lpon the concl usion of the formal section 7 consultation, the

Shivwi ts Resource Area Manager issued 13 separate grazing deci sions, dated
August 11, 1995, canceling existing grazing permts and si nul t aneousl y

145 | BLA 157

WAW Ver si on



| BLA 96- 155

i ssuing new permts, effective Qctober 16, 1995. 4/ The deci sions revi sed
grazing authorizations and active preferences and i nposed new terns and
condi tions nodi fying the authorized grazing use. The pertinent terns and
condi tions designed to i npl enent the nandates of the B ol ogi cal (pi ni on
prohi bited |ivestock grazi ng between March 15 and Gctober 15 on public
lands identified as category 1 and 2 desert tortoise habitat. Gazing
was al so restricted on any category 3 habitat (not suitable for desert
tortoi se) incapabl e of bei ng nanaged separately fromcategory 1 and/or 2
habitat. The new permts authorized nonrenewabl e extensions in 30-day
increnents up to My 31 when nore than 280 pounds per acre dry wei ght
epheneral vegetation was produced or was |ikely to be produced based on
wnter/spring precipitation, but provided that no extensions woul d be
authorized if livestock use woul d cause the avail abl e epheneral
vegetation to drop bel ow 54 pounds per acre. The anended | anguage al so
limted average forage utilization | evel s on key pl ant species to no nore
t han 45 percent.

The Appel | ants appeal ed the Area Manager's decisions to an
admnistrative | awjudge pursuant to 43 CF. R 88 4160.4 and 4.470.
appeal they chall enged BLMs adoption of the threshold figure of 280 pounds
per acre of annual forage production claimng that the [imtation was
arbitrary, failed to consider perennial forage upon which grazi ng
preferences and al l ot nent carrying capacity were based, and stemmed from
unrealistic data and nat henati cal formul as not representative of sound
bi ol ogi cal research or range managenent. They al so contended that no
studi es established that reducing active |ivestock grazi ng woul d benefit
the desert tortoise, and that BLMdata actual |y indicated that the proposed
nanagenent for the desert tortoi se would not significantly change pl ant
abundance or conposition. They further asserted that differences in the
preferred habitat of |ivestock and desert tortoi ses mnimzed the
conpetition between the aninals. 5/

The Bureau responded by filing a notion to dismss the appeal s for
lack of jurisdiction. Specifically, BLMargued that the Secretary's
nenor anda i ssued on January 8 and April 20, 1993, explicitly stated that
the Gfice of Hearings and Appeal s (CHA) had no authority to review
bi ol ogi cal opi ni ons i ssued by P under section 7 of the ESA or to "second
guess" a hiol ogi cal opinion in the guise of reviewng a BLMdeci sion
i npl enenting either a reasonabl e and prudent alternative set out in the
opi nion or the nmandatory terns and conditions of an incidental take
statenent attached to the opinion. Noting that the terns and conditions
i ncorporated into

4/ These deci si ons vacated and repl aced previ ous decisions dated July 14,
1995, which had incorrectly given the effective date as Gct. 16, 1996.

5/ The Appel lants al so objected to the termand condition contained in
the bi ol ogi cal opinion directing BLMnot to authorize construction of new
livestock waters in category 1 or 2 desert tortoi se habitat because it
precl uded a managenent al ternative which woul d benefit the desert tortoi se.
That term however, was not included in the specific terns and conditions
for the new grazing permts.
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the new permts tracked the nandatory terns and conditions set out in the
incidental take statenent, BLMasserted that the appeal s were actual |y
chal l enges to the P& incidental take statenent and therefore beyond the
purview of CHA's jurisdiction.

The Appel | ants opposed BLM's notion to dismss, arguing that the
Secretary's nenoranda did not preclude CHA revi ew of BLMacti ons t aken
pursuant to the grazing regul ati ons and section 7 of the ESA  They
asserted that they had no quarrel wth the P& B ol ogi cal (pi ni on, and
characterized their appeal s as chal |l enges to BLMs deci sion to propose the
spring grazing limtations inits Bological Evaluation and subsequent
adoption of those limtations in the final grazing decisions. They
naintained that it was not the A5 but was BLMthat had devi sed the
grazing limtations, and that P did no nore than incorporate the BLM
l[imtations as nandatory terns and conditions in the incidental take
statement. They concluded that the nere fact that P adopted the
restrictions proposed in the B ol ogi cal Eval uation did not prevent them
fromchal | enging the B ol ogi cal Eval uati on.

Judge Heffernan acted upon BLMs notion to dismss for |ack of
jurisdiction by issuing his Novenber 30, 1995, order. He first stated his
determnation that he would be required to substantively reviewthe
nandat ory terns and conditions of the P/ incidental take statenent to
render a decision on the appeal s and that the Secretary' s nenoranda
specifically stated that GHA was not to performthat task. He then
rejected the Appel lants' argunent that the procedural background of the
cases controlled the jurisdictional issue, finding that the alleged
procedural irregularities, including the claimthat the flaws in the P/
B ol ogical Qpinion arose fromthe spring grazing limtations devel oped by
BLMas the only alternative presented for section 7 consultation, were
irrelevant to the jurisdictional issue. Judge Heffernan further noted that
review ng the Appellants' contentions that P had nerely adopted the
grazi ng reductions advocated by BLMwoul d require himto scrutini ze facets
of the P/ admnistrative record, an action which he had no power to
undertake. Accordingly, he concluded that any procedural failures in the
preparation and i ssuance of the BLMB ol ogi cal Eval uation did not affect
the jurisdictional constraints set out in the Secretary' s nenoranda.
Fnding that he | acked jurisdiction to afford the relief the Appell ants
were seeking, he di smssed the appeal s.

n appeal, the Appel lants contend that the Secretary' s nenoranda do
not prohibit CHA fromreviewng and ruling on the propriety of BLMs
decision to submt a B ological Evaluation to Fg to inplenent an P&

B ological Quinion, or to nodify BLMaction for which a B ol ogi cal (pi ni on
exi sts because these functions fall exclusively wthin BLMs authority,
regardl ess of the existence of a B ological pinion. They assert that BLM
nust conply wth all applicable | ans when engagi ng i n section 7
consultation, including the grazing laws and that, therefore, GHA has
jurisdiction under the grazing regul ations to review BLMs actions in

devel opi ng the proposed action to be submtted to P& The Appel | ants
submt that BLMs attenpt to deny themtheir statutory rights to a hearing
by i nvoking the section 7 consultation requirenents should fail because the
jurisdictional constraints outlined in the Secretary' s nenoranda do not
forecl ose HA fromdetermning if the P B ol ogi cal pi nion sinply adopt ed
the grazi ng reductions proposed
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by BLM Nor, the Appellants maintain, do the Secretary' s nenoranda

precl ude CHA fromexamning BLMs actions before and after issuance of the
B ol ogi cal Qi nion, hol ding those actions unl awful, and directing

devel opnent of a revised proposed action. The Appel lants insist that the
grazing laws and regul ati ons grant thema right to a hearing on the nerits
to determne the legitinacy of the B ol ogi cal BEval uation and to an
appropriate renedy. 6/

Inits Answer, BLMargues that Judge Heffernan correctly found that
(HA had no jurisdiction to hear these appeal s because the Secretary's
January 8 and April 20, 1993, nenoranda unequivocal ly state that CGHA' s
del egated authority does not extend to disputes involving section 7 of
the ESA The Bureau denies that GHA s lack of jurisdiction deprives the
Appel l ants of due process, noting that under 16 US C 8§ 1540(g) (1994),
P& bi ol ogi cal opi nions nay be appeal ed to the Federal district court.
The Bureau contends that the Appel | ants' depiction of their appeal s as
chal l enges to BLMs B ol ogi cal Eval uation, not the F/ B ol ogi cal Qi ni on,
nust be rejected. The Bureau avers that Appel |l ants' objections to the
scientific data underlying the B ol ogi cal Eval uation shoul d have been
presented to P during the consul tation period | eading to the i ssuance
of the B ological (pinion. Because the terns and conditions inposed in
the grazing permits mrror the mandatory terns and conditions incl uded
inthe incidental take statenent, BLMnaintai ns that CHA cannot grant the
relief sought by the Appellants wthout disturbing P& findings and
concl usions, sonething it has no authority to do. Despite QHA's
jurisdiction over grazing decisions, BLMsubnmts that the Secretary's
nenor anda specifically prohibit the use of grazing appeals as a neans of
circunventing the jurisdictional limtation on GHA's authority to review
P& section 7 determnations. (n this basis, BLMconcludes that Judge
Hef fernan properly dismssed the appeal s for |ack of jurisdiction.

[1] Judge Heffernan dismssed the appeal s for |ack of jurisdiction
based on the jurisdictional limtations contai ned i n nenoranda i ssued by
the Secretary on January 8 and April 20, 1993. The prinary issue before
us is whether the admnistrative | aw judge and this Board have jurisdiction
togrant the relief the Appellants seek, in light of the fact that the BLM
underlying decisions are in response, in whole or in part, to an /&
section 7 determnation. In Lundgren v. Bureau of Land Managenent, supra,
at 248, we noted that "issuance of a biological opinion does not deprive an

6/ In support of their argunent that they are entitled to a renedy, the
Appel lants attenpt to adopt the statenent of reasons they filed in another
appeal currently pending before the Board. That docunent is not part of
the record in this case and was not been served on counsel appearing for
BLMin this appeal. |If a party wshes to adopt portions of a docunent
filed in another appeal, the party nust furnish a copy of that docunent
for the record and serve it on all parties. Therefore, even if the renedy
i ssue were pertinent to resolution of this appeal, which it is not, we
woul d not consi der the argunents addressed in a docunent absent fromthe
record in this case.
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Admini strative Law Judge of his jurisdiction over a grazi ng appeal under

43 US C § 315h (1988) with respect to issues not properly wthin the
scope of the biological opinion.” The sane is true wth respect to this
Board. Therefore, this Board has the jurisdiction to determne whet her
Judge Heffernan's dismssal of the appeal s was correct, because whet her CHA
has jurisdiction under the Taylor Gazing Act is not wthin the scope of a
bi ol ogi cal opi ni on.

[2] The January 8, 1993, nenorandumenanated fromCHA s recei pt of
nuner ous appeal s fromBLM grazi ng deci si ons i npl enenti ng R bi ol ogi cal
opi nions in which the Appel lants asserted that the R/ opi ni ons were
arbitrary and capricious and shoul d not have been relied upon by the BLMin
its decision-naki ng process. The January 8, 1993, nenorandum provides in
rel evant part that

(QHA has no authority under existing del egations to reviewthe
nerits of PV biol ogi cal opinions. Any review of biological
opi nions woul d necessarily be limted to the federal district
courts pursuant to Section 11(g) of the ESA * * *

Thi s nenorandumdoes not affect the discretion of
Depart nental bureaus on how to best inpl enent a bi ol ogi cal
opinion fromPA (onsistent wth case law and the Section 7
regul ati ons, the action agency determnes how to inpl enent the
opi nion, giving due deference to the biological findings of the
P& The issue is whether CHA instead of limting its reviewto
the nerits of the BLMdecision, should be allowed to | ook behi nd
that decision and reviewthe nerits of the P bi ol ogi cal
opi nion. Wen BLMdeci des to inpl enent a reasonabl e and prudent
alternative set out inabiological opinion, or if it decides to
i npl enent the nmandatory terns and conditions of an incidental
take statenent attached to that opinion, CHAis not authorized to
"second- guess” the biol ogical opinion or findings of R/ when
review ng BLMs deci sion to adopt the neasures prescribed in that
opi nion or advice. As stated above, (HA has not been del egat ed
the authority to carry out such a review

The April 20, 1993, nenorandumreaffirned the jurisdictional
l[imtation, stating that

if [BLM decides to inplenent a reasonabl e and prudent
alternative set forth in a P/ biological opinion, or if BLM

i npl enents the nandatory terns and conditions of a biol ogi cal
opinion, GHAis not entitled to "second-guess” the P& in the
gui se of review ng the BLMdecision. Any review of P/
biological opinions is limted to the federal courts pursuant to
t he revi ew nechani smcreated by Gongress in section 11(g) of the
[EAl. 16 US C 8§ 1540(g) [(21994)]. [7/]

7/ The availability of Federal court revieweffectively refutes the
Appel l ants' cl ai ned deprivation of due process.
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Therefore, CHA has not been granted the authority to reviewthe nerits of a
bi ol ogi cal opi nion and incidental take statenent issued by P pursuant to
section 7 of the ESA 16 US C 8 1536 (1994). Southern Uah WI derness
Soci ety, 128 | BLA 52, 60-61 (1993); Lundgren v. Bureau of Land Managenent,
supra, at 248; Eoward R \Wodsi de, 125 | BLA 317, 322-24 (1993). However,
(HA does have jurisdiction to reviewthe consistency of BLMs actions wth
the bi ol ogi cal opi nion and to address issues outside the scope of the P/
bi ol ogi cal opinion. See Southern Uah WIderness Society, supra, at 61;
Lundgren v. Bureau of Land Managenent, supra.

The Area Manager's deci sions underlying these appeal s cancel ed and
rei ssued grazing permts admnistered under the Tayl or Gazing Act, as
anended, 43 US C 88 315-315q (1994), to include the nandatory terns and
conditions set out inthe incidental take statenent contained in the P&
B ol ogical oinion. Appeal s fromadverse grazing decisions are assi gned
to admnistrative | aw judges for hearings conducted i n accordance wth the
Admnistrative Procedure Act, 5 US C 88 554-559 (1994). See 43 USC
§ 315h (1994); 43 CF. R 88 4.470-4.478 and 4160. 4; Lundgren v. Bureau of
Land Managenent, supra, at 241.

Appel  ants concede that the terns and conditions incorporated in the
new grazing permts mrror the nandatory terns and conditions contai ned
inthe incidental take statenent and thus do not attack BLMs deci sions as
bei ng i nconsistent wth the P B ol ogical (pinion. They have rai sed no
issues ancillary to those resol ved in the FV6 Bi ol ogi cal Qpi ni on and
incidental take statenent, and Judge Heffernan properly di smssed the
appeal s for lack of jurisdiction. See Lundgren v. Bureau of Land
Managenent, supra, at 247-48.

[3] Judge Heffernan properly di smssed the appeal because he did
not have the ability to grant the relief the Appellants were seeking. Wat
t hey sought woul d have required himto review the R/ B ol ogi cal Qi ni on,
and he did not have jurisdiction over P/ biol ogi cal opi nions. Except for
a fewspecific circunstances, this Board wll not entertain an appeal when
no effective relief can be afforded an appel lant. See, e.g., Wldlife
Danage Review 131 I BLA 353, 355 (1994). A well-recogni zed exception to
thisruleis that the Board wll not dismss an appeal because no effective
relief can be af forded when an issue rai sed by the appeal is "capabl e of
repetition, yet evading review" Inre Jamson Gove FHre Sal vage Ti niber
Sale, 114 1BLA 51, 53 (1990) (quoting Southern Pacific Termnal Q. v.
1G5 219 US 498, 515 (1911)); see al so Bureau of Land Managenent v.
Thonan, 139 IBLA 48, 54 (1997). (e aspect of this case falls wthin this
except i on.

[4] The ESAdirects all Federal agencies to consult wth R/ to
insure that the agency's action is not likely to jeopardize the continued
exi stence of any threatened or endangered species, or result in the adverse
nodi fication of its critical habitat. 16 US C § 1536(a)(2) (1994). This
process is generally referred to, and we have referred to it, as a
"section 7 process.” The submtting agency determnes the exact nature of
the proposed action, and i s responsible for conpiling and submtting the
best available scientific data describing the effects of the proposed
action on the listed species inits biological evaluation of the proposed
action. 50 CF. R 8§ 402.14(d).
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The court in Thonmas v. Peterson, 753 F.2d 754, 763 (9th dr. 1985),
describes a three-stage procedure used when undertaking the section 7
process. Hrst, an agency proposing to take an action nust determne
whet her an endangered or threatened species nay be present. |f such a
species is present, the agency nust prepare a biol ogi cal eval uation to
determne whether the species is likely to be affected by the action. |f
the species woul d |ikely be affected, the agency nust conduct a fornal
consultation wth P/, resulting in a biological opinion prepared by P/
See also Gonner v. Burford, 848 F.2d 1441, 1451 (9th dr. 1988).

Aprelimnary determnation nust al ways be nade before the Thonas v.
Peterson three-step process can be initiated. The agency nust determne
and define the nature and extent of the Federal action it intends to take.

The initial BLMdecision | eading to the three-step process and,
utinately, this appeal was nade when it defined the nature and extent of
the Federal action to be evaluated in the B ol ogi cal Eval uation of
livestock grazing on the Arizona Srip Dstrict desert tortoi se habitat.
This determnation took pl ace before BLMdeternined that an endangered or
t hreat ened speci es mght be present, before it prepared the B ol ogical
BEval uation, and before it contacted P/ and asked P/ to render a
B ological inion and incidental take statenent. It was this initial
determnation that eventual |y defined the paraneters of the P/ B ol ogi cal
oinion and the incidental take statenent. The proposed BLMaction, as
described in the B ol ogi cal Eval uation, was not a continuation of the then
exi sting grazing practices enbodied in the | eases and permts in the
Shivwits Resource Area. It reflected a BLMdeci sion to change those
practi ces.

There is no question that BLMhad proposed the Federal action before
P& issued its B ological (oinion requiring anendnent of the | eases and
permts. It was the proposed Federal action anending the terns and
conditions of the grazing permts which pronpted the B ol ogi cal Eval uation
and the formal consultation with F/ which resulted in the B ol ogi cal
oinion. The contenpl ated Federal action was the inposition of
restrictions on grazing on allotnents in the Shivwts Resource Area. In
the process of determning the formand content of the request for fornal
consultation BLMprepared a report (the B ol ogi cal Eval uation) and
collected other data (the best available scientific data describing the
effects of the proposed action on the listed species). In the nornal
course of a grazing decision this, together wth data and i nfornati on
regardi ng possible mtigating neasures, is the basis for defining the
contenpl ated Federal action and, if necessary, a BLMdecision to i npose
l[imtations on |ivestock grazing use. In the case before us, the only way
BLMcoul d carry out the Federal action described in its B ol ogical
BEval uati on was by changing the terns and conditions of existing permts and
| eases.

It is well settled that the responsibility for formul ating the | ease
restrictions and conditions lies wth BLM In Aneri can Mt orcycl e
Associ ation, 119 IBLA 196 (1991), we stated:

In the Decenber 17, 1990, Decision Record denyi ng
appel lant's application for a [special recreational use permt],
BLMresponded to the sane argunents as those rai sed by appel | ant.
V¢ agree wth BLMs response, which states as fol | ows:
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A nunber of commenters [sic] indicated that the BLM
does not have the authority to nmake a deternination

on the significance of inpacts on the desert tortoise;
that only the US Hsh and Wldlife Service has the
authority and expertise to nake determnations of
inpact to listed species. This cooment reflects a

m sunder st andi ng of BLMs responsi bility under the
National Environnental Policy Act of 1969 (NEPA) to
nake a determnation on the significance of inpacts of
proposed actions. Uhder the Endangered Species Act of
1973, the US HFHsh and Widlife Service is responsibl e
for providing a biological opinion as to whether or not
a proposed action is likely to jeopardi ze the continued
exi stence of a listed species or destroy or adversely
nodify its critical habitat (see 50 GFR 402. 14(Q)).

The bi ol ogi cal opi nion required under the authority

of the ESAis separate and distinct fromthe findi ng
regardi ng the significance of inpacts required under
the authority of NBPA  The BLM not the US H sh and
Wldife Service, has the responsibility under NEPA

to determne whether or not the inpacts of proposed
actions invol ving public lands and resources are
significant (40 GFR 1501. 4).

1d. at 200.

An inportant factor when considering the significance of a particul ar
Federal actionis the Gvernnent's ability to inpose mtigati ng neasures to
reduce the significance of the inpact. In Serra Qub, 104 IBLA 76 (1988),
we not ed t hat

[flurther anal ysis of seasonal grizzly bear habitat use and
informal consultations wth P/ were undertaken. As a result,
Anoco added additional bear conservation neasures to its
proposal . An addendumto the [biol ogi cal assessnent] was
prepared eval uating the revi sed proposal and new mitigation
neasures which resulted in a "no effect” determnation (FE S
at E24).

1d. at 87.

Ve find the two above-cited cases significant in one very inportant
respect. Inthe first, the special use permt was deni ed because "F/§ was
precl uded fromi ssuing a biol ogi cal opi ni on assessing the inpacts of the
proposed 1991 race because appel lant failed to furnish the input required
of it." Anerican Mtorcycle Association, supra, at 200. In Serra d ub,
supra, the [essee was abl e to propose mtigating neasures which eventual |y
resulted in a "no effect” determnation. In both cases, the inportance of
the surface user's participation in the act of defining the Federal action
bei ng proposed and in the act of gathering the best available scientific
data describing the effects of the proposed action on the |isted species
was recogni zed and stressed. |In fact, a reading of these cases supports
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an argunent that if the biological evaluation is prepared wthout input
fromand participation by the contenpl ated users, there is a serious
guestion whet her the biol ogi cal eval uati on was prepared using the best
avail abl e scientific data.

If the biological evaluation contenplates a change in the grazing
use requiring nodification of a lease or permt, BLMhas responsibilities
under the Taylor Gazing Act in additionto its duty to assure that the
bi ol ogi cal eval uation is prepared using the best available scientific data.
The | anguage of the regul ations promul gated under the Tayl or G azi ng Act
clearly and forceful ly set out those responsibilities.

The aut hori zed of ficer can nodify a grazing permt or |ease
"[f]ol low ng consul tation, cooperation, and coordination wth affected
| essees or permttees, * * * and the interested public." 43 CF.R
§ 4130.3-3. In addition,

[t]o the extent practical, the authorized officer shall provide
to the affected permttees or lessees, * * *, and the interested
public an opportunity to give * * * input during the preparation
of reports that evaluate nonitoring and other data that are used
as a basis for naking deci sions to increase or decrease grazi ng
use, or to change the terns and conditions of a permt or |ease.

Id. (enphasis added).

Fol low ng the preparation of the reports and data used as the
basis for maki ng a decision to increase or decrease the grazi ng use, or
to change the terns and conditions of a permt or |ease, the authorized
officer is required to i ssue a proposed deci sion which "shall be served
on any affected * * *, permttee or |essee who is affected by the proposed
action, terns or condltlons or nodifications relating to * * *, permts
* * * or leases." 43 CF. R 8 4160.1(a). Followng receipt of the
proposed decision, "any permttee, |essee, or other interested party nay
protest the proposed decision * * * wthin fifteen days after receipt" of
the proposed decision. 43 CF. R 8§ 4160.2. \Wen a protest is filed,

the authori zed of ficer shall reconsider her/his proposed deci sion
inlight of the protestant's statenent of reasons for protest and
inlight of other information pertinent to the case. A the
concl usion of her/his reviewof the protest, the authorized

of ficer shall serve his/her final decision on the protestant

* * * and the interested public.

43 CF.R § 4160.3(b). Followng receipt, the protestant has a right of
appeal to an admnistrative lawjudge. 43 CF. R § 4160.3(c); § 4160. 4.

As can be seen, when BLMis formul ating the Federal action it
contenpl ates taking i n accordance wth the Tayl or Gazing Act, and the
Federal action requires a biological evaluation pursuant to the ESA BLM
nust seek input fromaffected permttees and | essees and the interested
public. Followng receipt of this input, the proposed decision setting out
Feder al
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action whi ch woul d necessitate a change in the terns and conditions of a
Taylor Gazing Act permt or |ease nust be served on the af fected
permttees and | essees, who shoul d be given an opportunity to protest. |If
aprotest is filed, the authorized of ficer nust reconsider the proposed
decision in light of the protestants statenent of reasons for protest and
other information pertinent to the case. A the conclusion of the review
of the protest, the authorized of ficer nust serve the final decision on the
protestant and the interested public, and BLMnust afford an opportunity
for an appeal, as provided in 43 CF. R 8§ 4160.4. The BLMdecision to take
the action set out in the biological evaluation was a final appeal abl e
decision. The permttees and | essees shoul d have been af f orded the
opportunity to appeal that decision. 8 Al future action taken in
accordance wth section 7 of ESA which nay result in the nodification of a
| ease or permt issued under the Tayl or Gazing Act should be carried out
in accordance wth the above described procedure.

Therefore, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, Judge
Heffernan's dismssal order is affirned.

RW Milen
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge

8/ As noted above, the jurisdictional limtation placed on this Board
precludes us fromaffording the relief Appellants seek. However, the
Appel l ants are not precluded fromasking BLMto redefine the proposed
Federal action and cormence a new bi ol ogi cal evaluation. During the course
of this eval uation BLMshoul d seek input fromaffected permttees or

| essees and the interested public, including input regardi ng possible
mtigating neasures applicable to the individual allotnents and to the
Shivwits Resource Avrea. Followng receipt of this input, a draft

bi ol ogi cal eval uati on shoul d be served on all affected permttees and

| essees, who shoul d be given an opportunity to protest. |If protests are
filed, the authorized of fi cer nust reconsider the proposed decision in
light of the protestants' statenents of reasons for protest and ot her
information pertinent to the case. A the conclusion of the reviewof each
protest, the authorized officer should serve the final decision on the
protestant and the interested public, giving theman opportunity for an
appeal , as provided in 43 CF. R § 4160.3(c). Barring the i ssuance of a
stay, the biological evaluation shall be submtted to P& together wth a
request for a renewed formal consultation wth R The affected
permttees and | essees shoul d al so be af forded the opportunity to
participate in all aspects of this consultation and the opportunity to
submt mtigation neasures for R/ consideration.
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